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]INTHE UNITEDSTATESDISTRICTCOURT . 

FOR THE NORTHERNDISTRICTOF NEW k&k@~:"r.~i:~: . 
-. . ... . . 

ALBANY DIVISION -9i-&$I\; y 

UNITEDSTATES OF AMERICA, 

Plaintiff, civil ~ c t i o nNO./;O~-CV- d6 
-+vdK$V. 


NEWYORK STATE DEPARTMENT
OF 

CORRECTIONALSERVICES, 


Defendant. 

SETTLEMENTAGREEMENT 

This matter is before the Court for entq of this Settlement Agreement agreed to by 

plaintiff United States of America ("United States1? and defendant New York State Department 

of Correctional Services ("NYSDOCS") with the purpose of effec:t&ting as fmal a compromise 

and settlement of all claims raised in the United States' complaint. After review and 

consideration, the Court believes that entry of this settlement. ~ ~ r e e i d n t  is in the interest of 

justice. 

1. Plaintiff United States commenced this action in the united States District Court 

for the Northern District of New York, Albany Division, alleging that defendant New York State 

Department of Correctional Services violated the Uniformed Services Employment and 

Reemployment Rights Act of 1994 ("USERRA") by failing or refusing to credit Patrick J. Anson 
/ 

with Correction sergeant seniority, .status and compensation dating back to July 15,2002 when -

, 

I 

NYSDOCS promoted Anson to Correction Sergeant, and failing or refusing to provide Anson 
I 

. , 

with the opporttinity to take a make-up examination for the Correction Lieutenant written 

1 examination that administered by NYSDOCS on June 14,2b03. 
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2. As a result of settlement discussions, the United States and NYSDOCS have 

resolved their differences and have agreed that this action should be settled by entry of this 

Settlement ~greement' ("&eement"). It is the intent of the parties that this Agreement be a final 

and binding settlement in full disposition of any and all claims arising out of USERRA Case No. 

02-NY-2004-000019-20-V that are alleged or that could have been alleged against the State of 

New York or NYSDOCS or its current, former, and future officials, employees, agents, and 

successors in the Complaint filed in this case. This Agreement is being entered with the consent 

of the parties and shall not constitute an adjudication or finding on the merits of the case or be 

construed as an admission by NYSDOCS of any violitions of  USER^, or any other law, rule or 

regulation, dealing with or in connection with equal employment opportunities. By his signature 

to this Agreement and the accompanying release, attached hereto as Appendix A, Anson agrees 

that the relief provided in this Agreement is a satisfactory resolution of his claims in USERRA 

Case No. 02-NY-2004-000019-20-V and the Complaint filedjn this case, and adequately 
. I 

compensates him for those claims. 

STIPULATIONS 

3. Pursuant to USERRA, the parties acknowledge the jurisdiction of the United 

States District Cobt for the Northem District of New York ( ~ l b a n y  Division) over the subject 

matter of this action and of the parties to this case for the purpose of entering this Agreement 

and, if necessary, enforcing this Agreement. 
. . - . 

I 4. Venue is proper in this district for purposes of this Agreement and any 

I proceedings related to this Agreement. All conditions precedent to the institution of this lawsuit 

have been fulfilled. 



I 
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5 .  NYSDOCS has granted Anson the level of seniority, status and compensation that 

he would have enjoyed had the State-of New York properly calculated his Civil Service 

permanent appointment date to Correction Sergeant A d  NYSDOCS determindd his contract 

seniority date after'the make-up examination for the position of Correction Sergeant. His 

seniority date as Correction Sergeant has been adjusted to July 15,2002 and NYSDOCS has paid 

Anson $1'6,611.88 in backpay and a military stipend. Of such amount, Anson is responsible for 

payment of all employee income taxes. NYSDOCS is separatelyresponsible for paying all 

I applicable federal, state, and local employer taxes. NYSDOCS and Anson will provide to the 

I 
other the appropriate tax-related documents. 

FINDINGS 

6.  Having examined the terms and provisions of the Agreement and based on the 

I pleadings, records, and stipulations of the parties, the Court fmds the following: 

a. ' TheCourt has jurisdiction over the subject maker of this Action and the 

1 parties to this action. 

b. 	 . The terms and provisions of this Agreement are lawful, fair, reasonable 

and just. The rights of NYSDOCS and Anson are protected adequately by 

this Agreement. 

'c. 	 This Agreement conforms with the Federal Rules of Civil Procedure and 

USERRA, and is not in derogation of the rights and privileges of any 
- .. 	 . . - .. . . 

person. 

d. 	 The entry of this Agreement will further the objectives of USERRA and 

other applicable law, and will be in the best interests of the parties. 
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NOW, THEREFORE, IT IS HEREBY ORDERED, ADJUDGED AND DECREED AS 

FOLLOWS: 

NON-RETALIATION 

I 7. NYSDOCS shall not take any action against Anson or any person which 
I 

constitutes retaliation or,interference with the exercise of such person's rights under USERRA, 

I 
or because such person gave testimony or assistance or participated in any manner in any 

investigation or proceeding in connection with this case. 

REMIEDIAL REOUTREMENTS 

8. Within ten days of the entry of this Agreement, Anson shall contact Scott 

DeFmcio, Chief of Staffrng Services Representative, at the New York State Department of Civil 

Service to schedule a make-up promotional examination for the Correction Lieutenant 

examination that was administered on June 14,2003, Within 10 calendar days of Anson's 

I 	 request, DeFmscio shall provide Anson with all examination preparation materials normally 
\ 

1 
I 	 available to those preparing for this promotional examination, and shall administer the 

examination on a date and at a time that is mutyally agreed upon between Anson and DeFruscio 

and that is between 30 and 60 calendar days of Anson's request. If Anson passes the make-up 

examination, his name will be interfiled in rank'order on the eligible list that resulted fiom the 

June 14,2003 Correction Lieutenant examination. If Anson's score is as high as any individual 

! 
promoted to ~one'ctionLieutenant from the June 14,2003 Correction Lieutenant examination, 

. . . . 	 . - - - .  - .I-

I
i NYSDOCS shall grant Anson the level of contract seniority, status and compensation in the 

Correction Lieutenant position that Anson would have received had the State of New York 

properly offered him .amake-up exahination and then properly applied his examination score 
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and contractual seniority date q Correction Sergeant. The proper seniority date as a Correction 

Lieutenant shall be equivalent to the date on which NYSDOCS promoted to Correction 

Lieutenant any other Correction Sergeant who had the same score as Anson achieves and who 

had equal or lesser contractual seniority. If Anson achieves a unique score, Anson will have the 

same level of seniority as  the individual with the highest seniority rights with the score 

immediately below Anson's. Anson's score on the make-up promotional examination 'shall be 

calculated within, 10 calenda~ days of the examination and any appropriate seniority, status and 

compensation shdl be provided by NYSDOCSwithin 20 calendar days of the scoring of the 

examination. 

DISPUTE RESOLUTION AND COMPLIANCE 

9. The Court shall retain jurisdiction over this case for the term of this Agreement 

I 	 and shall have during that period all available equitable powers, including injunctive relief, to 

enforce this.Agreement. Upon motion of either party, the Court may schedde ahearing for the 

purpose of reviewing compliance with this Agreement. The parties shall engage in good faith 

efforts to resolve any iliipute concerning compliance prior to seeking review by the court. The 

parties shall be required to give notice to tach other ten business days before moving for review 

by the Court. All parties may conduct expedited discovery under the Federal Rules of Civil. 

Procedure for the purpose of determining compliance with this ~greement or defending against a 

claim of noil-compliance. 
. . . - 	 .. . . . .  

MISCELLANEOUS 

' 10. All parties shall'bear their own costs and expenses of litigation, including 
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11. The relief provided in this Agreement is specific to the facts of Anson's situation 

and this case and should not be used as precedent in future matters. Nothing in this paragraph 

relieves NYSDOCS from fulfilling its obligations under USERRA. 

12. This Agreement constitutes the entry of final judgment within the meaning of 

Rule 54 of the Federal Rules of Civil Procedure on all clai- asserted in or that could have been 
I 

i asserted by the United States in this action. The Court retains jurisdiction during the term of this 

Agreement over this matter, however, for the purpose of entering appropriate orders interpreting 

and enforcing this Agreement. 

13. If any provision of this Agreement is found to be unlawful, only the specific 

provision in question shall be affected and the other provisions will remain in full force and 

effect. 

14. The terms of h i s  ~greement are and shall be binding upon the present and future 

owners, officers, directors, employees, creditors, agents, trustees, administrators, successors, 

representatives, and assigns of NYSDOCS and upon the heirs, successors, and assigns of Anson. 

15. This Agreement constitutes the entire agreement and commitments of the parties. 

Any modifications to this Agreement must be mutually agreed upon and memorialized in a 

I writing signed by NYSDOCS and the United States. 

EFFECTIVX DATE 

. . .  - . 
16. 

. 
The effective date of this Agreement shdlbe the date upon which it is entered by 

.. .. . . . . - - - .  

the Court. 

i 17. This Agreement shall expire, and this action shall be dismissed, without further 
! 
I 

order of this Court one year from the date of entry of this Agreement. The United States may 
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rnovk, for good k s e ,  to extend th& Agreeme~tcthe remedial ?lief called for hirein with 

.'respect to .&on hiis'not be& 'such.c?rtmionriiy begranted by the Corn foreEkctusted A Z I ~  

such rime as is necessary.to eflxtuatethe &fief s&tforth in this ~ ~ r e c m & t .  

. . 

. . . .  .. , . 
M. No, 1.'014294) ' ' 

. . . . 

Se.iior TrialAttorney QfGce d r h c  Atto~.ncyGenerd, 
5.S. Depo~tmentof Justice Just+ Wdiag,Room 3 55 

Ci-iilRighzs Division A h y ,  hY 1.2224 

En~loymentLitigetion Sect io~~ T?lyhone: ( 5 18) 473-76.14 

350 Peninsylvanin Avenue,I W  . '  Pacsmilie: (315)473-7572 . 
 ' 

Patrick I-Ienry Buildin&Room 4038 

Weshkgton,OC.20530 

Telephone: (202)305-3179 

~Gsimilt:(202)5 1411'05 , 
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APPENDIX A 
RELEASE OF ALJ, CLAIRlS 

S'J'A'TE 01'h!.EM' YQR R 
1 ss: 

COUNTY OF ONEIDA .l 

For imd ill m~lsitlei-r~uon of a:y acwptauce ol'rbt relicf. or ally part of'it, to bt.pmvidcd to 
me pursuant to the provisions of tllc Se~tlcnlc~~iAgccmen? I hsvc si&gicdand that is to bc entcrcd 
in tltc casc of Unitcd. SkltzsoI:A!~~cn'cav. New Yolk Stnie D13ci;artncni.of C3xrectional Scn,iccs, 
tc bc filed in thc 'l.lnitcd States Dist~ict Court for tl~cXorthern Districr of Nrw York, Albany 
Division, 1. P~~trick3. Allson. hc~cby forever rclrsc and.dischargcthe state of New York elld 
Dcfc11d:lntill :his casc, NYSl~OCS.as ~ ' o l lns thcir current, former, and fuhrre officials, 
c~nl'~loyecs, li'om D I I  01'thcagents, i~llll SLICCC'SSOTS Icgal ahrl cquiPtlblc clnirns arisi11g.011t 
(3al;lpl;1iatto k illcd i l l  this action :ind IjSEILKA C& Nn.'02d:\i.?00;K)CK)O19-7O-V lilcd svirh 
rlic United Stiltes 13cp:1itm~1itof Lnbor. 

I understand that rhc rc1icl:to bc provided to nlc by'NYSD0C:S wdcr thc tcrms ufthe 
Serllcruai t A g r c e r n ~ ~ ~ ldocs not cons t%uteart sdmiission by any of Ihc pa~.iicshereby relcasd of 
thc \latidig ol'a~ryclaim lrziscd by ma, or on my h11alf. I fiirtlicr understand that NYSD(?CS 
cx111-esslyd e n i s  l~a\?ing legal flghtsmd tl~a? .\:iolated auy a f  i5e.paynsen'sand otllcr tcml~ 
and conditions sct forth ia this telcac arc in sc1ilerneut of disputul clahis. . . 

.This mlcasc u~nstitutcsthe .:ni.ire agcerncnt bctwcerl NYSDOCS irnd me, without 
esc,eptioii or csclusion. 

I ackno~~~!cdge .inthis action has be11 lnadcthut. zi copy o f  the Scttlemcnl.'Agec~n~lit 
,~railablcro ~ i l e  for nly rcvicw. 

I HAVE READ THISRELEASE AND UNDERSTAM:LITHE CONTENTS 
OF kW OWN FREE ACT ASn DEED. 


